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Gurrvent Lopics. 


—_— arose recently in England which 

well illustrates the difficulty of defining 
what constitutes an “ attempt” to commit a 
crime. In. Reg. v. Maddock, the prisoner 
was indicted for attempting to commit arson. 
It was proved that he had placed a quantity 
of inflamable substances on the floor of a 
certain house, saturated them with methyl- 
ated spirits, and placed a freshly trimmed 
candle in the midst. Not having lighted the 
candle, it was argued, the motion to 
quash the indictment, that the prisoner had 
merely made preparations to commit a fel- 
ony, and had not gone far enough for his 
acts to constitute an attempt in law, and that 
in order to convict of an attempt the prisoner 
must be shown to have done the last act de- 
pending on himself, with the intention to 
commit the offense. On the other hand, it 
was argued that the acts of the prisoner 
clearly showed what his intentions were, and 
were sufficiently proximate to the commis- 
sion of the offense to amount to an attempt. 
Lawrance, J., quashed the indictment, and 
refused to state a case, holding that as some- 
thing remained to be done by the prisoner, 
and there was no interruption, that what he 
did was not an attempt in law. The Solici- 
tors’ Journal, in our opinion with excellent 
reason, questions the correctness of this de- 
cision, which it thinks makes altogether too 
much turn on the point whether or not there 
was interruption. ‘‘ This is a point,” says 


Vor. 61— No. 22, 


on 





our contemporary, “ upon which much stress 
should not be laid, at all events, unless it is 
clear that the accused had voluntarily aban- 
doned his criminal intention. It may be 
that, although not interrupted, he was 
merely awaiting a good opportunity to com- 
plete his purpose when, his preparations 
being discovered, he was arrested. In such 
a case it seems rather unfortunate if it is 
correct law that, whatever elaborate prepara- 
tions a man may have made with the inten- 
tion of committing a crime, he cannot be 
punished unless he las completed the series 
of acts which he intended.” The point made 
by our London contemporary seems to us 
well taken. The decision is altogether too 
technical, and should be speedily overruled. 


In People v. Murphy, decided on May 15, 
1900, by the Criminal Court of Cook county, 
Ill, it was held that the act of 1893, making 
it a misdemeanor to prevent laborers from, 
or discharging them for, joining labor 
unions, is unconstitutional, as invading per- 
sonal liberty and impairing the right of con- 
tract. Judge Waterman, who wrote the 
opinion in the case, was clearly of the opin- 
ion that the law referred to was class legisla- 
tion, for the reason that if it be made a 
misdemeanor to dismiss an employe for such 
cause, it should be made an offense equally 
great to discharge him because he did not 
belong to a “ Don’t Worry Club,” or to a 
“Fat Man’s Club.” As the Chicago Law 
Journal remarks, “If it be an offense pun- 
ishable under the law to discharge a man be- 
cause of his affiliation with labor societies, 
with equal reason it would be an offense to 
discharge him because he is a Democrat, a 
Republican, a Populist, or on account of his 
nationality or religion.” 

Prof. Keener, dean of the faculty of law 
at Golumbia, after their last lecture, made in 
substance the following remarks to the grad- 
uating class: 

The law is the noblest of professions or the 


meanest of trades; there is no compromise, and 


your first few years will irrevocably determine 
what it will be to you. And let me impress this 
fact upon you— you need never do as a lawyer 
what you cannot do as a gentleman, Your first 
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duty is to the public, your second to your client, 
and what I mean by that is this: The lawyer occu- 
pies a position of public trust, and your object 
should be the furtherance of justice — not the serv- 
ing of mercenary selfishness or the promotion of 
litigation. And I trust no member of this class 
will ever refuse to aid justice because in the poor 
man’s hand there is no fee. As it is the physician’s 
noble calling to relieve suffering, so it is yours to 
give justice, and I hope none of you will make 
the lamentable failure to see nothing more in the 
law than the mere means of getting a living. 
If there have been any mistakes here they have 
been of the head and not the heart, and I can 
assure you that no one will be more pleased to 
hear of your successes or more pained to hear of 
any failures. I wish you well. God speed you. 

Such true and noble utterances are well 
worthy of preserving by every lawyer who 
loves his profession and would see it occupy 
the high plane to which it is entitled. 


The provision of the Code of this State 
which makes it a misdemeanor for any per- 
son to attempt to commit suicide continues 
to be a target for the newspaper paragraph- 
ers, who point out that its penalties never 
have been visited upon any of the numerous 
persons who have rendered themselves 
amenable thereto, although the courts go 
through the pretence of trying them. The 
Boston Herald cites a recent illustrative case 
in New York city, where a man who had 
deliberately jumped into the sea, and was 
unwillingly rescued, was promptly dis- 
charged after the usual farce had been en- 
acted in police court. “Do you think this 
was a case of accidental falling into the 
water?” the magistrate is reported to have 
asked of the policeman who was in charge of 
the prisoner. * Well, perhaps so,” said the 
policeman, obligingly. “ Discharged,” said 
the magistrate, and the would-be suicide 
bowed and tripped out of the court-room. 
The question may well be asked, “ How long 
is New York State going to keep on its stat- 
ute books such a palpable inconsistency as a 
law to punish an unsuccessful attempt at self- 
destruction?” If the would-be suicide actu- 
ally succeeds in administering the quietus so 
much desired, manifestly he is beyond the 
reach of the law, and that law does not go to 
the absurd extent of attempting to punish a 
dead man; at the same time a mere attempt, 





which for any reason is unsuccessful, and 
manifestly is a crime of lesser degree — if it 
be a crime at all—than actual suicide, is 
sought to be punished by imprisonment or 
fine, or both. This is a legal incongruity 
which gives the wits a splendid chance to 
poke fun at us ,and evidently they are mak- 
ing the most of the epportunity. Either the 
law should be repealed or it should be en- 
forced. The manner in which the courts are 
now “enforcing” it is nothing less than 
farcical. 


Not long ago a man who manifested his 
disapproval of a performance at a place of 
public amusement in Kansas City, Mo., by 
hissing, was arrested at the instance of the 
manager and arraigned before a police mag- 
istrate on the charge of disorderly conduct. 
We are told that the judge promptly dis- 
charged the accused with the remark that 
“Tf aman has the right to applaud in a 
theater, he certainly has a right to hiss.” 
This seems to be sound sense, and ought to 
be equally good law. Applause is the usual 
mark of approval, and its antithesis, the hiss, 
is the customary way of indicating disap- 
proval of a play, act or scene. The audience 
is not permitted to give articulate expression 
to its pleasure or displeasure — no one can 
get up in the auditorium and give his ideas 
of the play or the players without imminent 
danger of being ejected for having disturbed 
the peace and enjoyment of the remainder of 
the audience. The spectators are the critics 
for whose benefit the performance is given, 
and if the management permit applause on 
the part of those who are pleased, they 
should also permit expressions of disap- 
proval by those others who do not like it. 


Hotes of Gases. 


Criminal Law — Principal and Accessory. — In 
Strait v. State, decided by the Supreme Court of 
Mississippi in April, 1900, it appeared that the 
prosecutors had reason to believe their office had 
been entered by defendant, and hired a detective 
to investigate the matter, and, under the pretense 
of getting a bundle he had left, the detective bor- 
rowed defendant’s key and entered the office, ac- 
companied by the defendant, when they were 
immediately arrested. It was held that a convic- 
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tion of the defendant for burglary was improper, 
because his principal was not guilty, since he en- 
tered the office under the license of the prosecu- 
tors. The following is the opinion: 

Joshua Strait, a colored boy, was indicted in the 
Circuit Court of Lauderdale county of burglary in 
breaking and entering the law office of Ethridge 
& McBeath with intent to steal. Ethridge & Mc- 
Beath were attorneys at law at Meridian, Miss., 
and, having a belief that their office had been often 
entered by some person, and having a suspicion 
that the defendant was such person, one or both 
of the prosecutors requested Green Morton to 
trace up the matter. Strait was the office boy at a 
neighboring office, and had the keys thereto of his 
master. Green Morton, in laying a snare for the 
defendant, pretended to him that he had left a 
bundle in the office of Ethridge & McBeath, and 
received from Strait the key used by him in his 
employment, and with it opened the office of 
Ethridge & McBeath, and entered the same, and 
the defendant, Strait, also entered with him, and, 
being immediately set upon, they were arrested, 
and the defendant being indicted and convicted of 
burglary, he appeals. Green Morton, in endeavor- 
ing to entrap the defendant, and in getting from 
him the key with which he opened the office of 
Ethridge & McBeath, and in leading the defendant 
into said office, was acting at the instance of the 
prosecutors, either as a decoy or as a detective, 
and in either case he was operating under the 
license of the owners, and could not have been 
guilty of an unlawful act; and, because Morton 
was not guilty of burglary, the defendant could not 
be guilty of burglary in entering the office at the 
instance and by the act of Morton. Green Morton 
himself opened the door of the office of Ethridge 
& McBeath, and, unless he is guilty of burglary 
as the principal felon, the defendant cannot be 
guilty of crime. At common law the actual doer 
of an illegal act amounting to felony was called a 
principal in the first degree, and another being 
with him to aid or assist in the commission of the 
act is denominated a principal in the second de- 
gree, and a principal in the second degree could 
only be guilty of the crime committed by the 
principal in the first degree. It is plain that Mor- 
ton is not guilty of burglary, because he was acting 
at the instance of the prosecutors, and he was ex- 
pected by the prosecutors to use his own judgment 
in luring the defendant into a trap to be set for 
him (Whart. Cr. Law, sec. 117; U. S. v. Libby, 1 
Woodb. & M. 221, Fed. Cas. No. 15,597). In1 
McClain Cr. Law, sec. 118, it is said: “ The only 
question in the case of decoys is as to whether 
defendant has committed a criminal act. Of 
course, if he has joined with one who pretends to 
be a confederate, but in reality is acting as a detec- 
tive, and, therefore, has no criminal intent, he will 
not be criminally liable for acts done by the detec- 
tive, although present to aid and assist; for, while 





such presence and aid would make him a confed- 
erate in the case of a real crime, it cannot render 
him guilty where no real crime is committed. 
Thus, it is held that if, in burglary, an officer or a 
servant, under the instructions of the owner, ad- 
mits the intended burglar to the house, pretending 
to be in collusion with him, there is no burglary 
committed.” Maule, J., so ruled in Reg. v. John- 
son (Car. & M. 218, 41 E. C. L. 123). Ten of the 
twelve judges of the exchequer chamber so ruled 
in Dannelly’s case (1 Russ. & R. 310). And this 
is the American doctrine (Love v. People, 160 III. 
501, 43 N. E. 710, 32 L. R. A. 139; People v. 
McCord, 76 Mich. 200, 205, 42 N. W. 1106; Con- 
nor v. People, [Colo. Sup.] 33 Pac. 159, 25 L. R. 
A. 341). The defendant was let into the office of 
the owners by a decoy operating at their instance, 
and however reprehensible the act be morally, he 
is not guilty of burglary. His conviction was 
wrongiul. 


Se 


EMPLOYER AND EMPLOYEES. 


ATTEMPTING TO PREVENT EMPLOYES FROM JOIN- 
ING OR BELONGING TO LABOR ORGANIZATION 
— Sec. 32, Cuap. 48, ILLtinois Rev. Strat. 
INVALID. 


Tue PeopLe vy. THOMAS MuRPHY. 


Criminal Court, Cook county. Motion to quash. 


(Opinion filed May 15, 1900.) 


Charles S. Deneen, State’s attorney; William 
Prentiss and R. J. Finn, for the. People. Winston 
& Meagher, for defendant. 


Constitutional Law — Act of 1893 making it a 
misdemeanor to prevent laborers from or dis- 
charging them for joining labor union. The 
“Act to protect employes and guarantee their 
right to belong to labor organizations,” approved 
June 17, 1893, and imposing a penalty for its vio- 
lation, is unconstitutional, as invading personal 
liberty and impairing the right of contract. 


WATERMAN, J. — The indictment in this case is 
based upon sec. 32, chap. 48, Ill. Rev. Stat. (Hurd’s 
Ed.), which was brought into existence by an act 


of the legislature in force July 1st, 1893. The act 
is as follows: 

“ Be it enacted by the People of the State of 
Illinois represented in the General Assembly: 
That it shall be unlawful for any individual or 
member of any firm, or agent, officer or employe 
of any company or corporation to prevent, or at- 
tempt to prevent, employes from forming, joining 
or belonging to any lawful labor organization, and 
any such individual, member, agent, officer or 
employe that coerces or attempts to coerce em- 
ployes by discharging or attempting to discharge 
from their employ, or the employ of any firm, 
company or corporation, because of their connec- 
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tion with such lawful labor organization, shall be 
guilty of a misdemeanor, and upon conviction 
shall be fined in any sum not exceeding one hun- 
dred dollars ($100.00), or be imprisoned for not 
more than six months, or both, in the discretion 
of the court.” 

Counsel say: “ A man is not a man, at least not 
a free man, who is placed in the situation of hav- 
ing to choose between the privilege of uniting 
with his fellow-workman in a lawful organization 
for mutual benefit, and losing his chance, perhaps 
his only chance, to earn a living.” 

If this be true it follows that a man is not a free 
man who is compelled to choose between uniting 
with a labor organization and being denied an 
opportunity, perhaps his only opportunity, to earn 
a living. One of the essentials of freedom is the 
right to have opinions not in harmony with those 
of the public authorities or of the majority. The 
major portion, if not all of the prejudices of man- 
kind, are foolish, nevertheless free men are entitled 
to hold prejudices. The constitutional guaranty to 
every person of the right to freely speak, write and 
publish on all subjects necessarily involves the 
right to have opinions on all subjects however 
much they may be condemned either by the legis- 
lature or the public. Every citizen has a constitu- 
tional right to believe the Presbyterian, the 
Catholic, the Unitarian, the Mormon church or 
the journeymen plumber’s labor organization to 
be prejudicial to good morals and harmful to so- 


ciety, and so believing he has a right to attempt 
to prevent the tutor of his children joining such 
society and to discharge such teacher if he persist 
in uniting. The employe is not thereby deprived 
of freedom; freedom does not consist in any part 
in a right to be employed by or work with any 
particular person or the members of any particular 


society. Nor is any person deprived either of 
freedom or a lawful right because the members 
of the Plumbers’ Labor Union or the Presbyterian 
church, each lawful organizations, refuse to work 
for or associate with him. Nor under the Consti- 
tution can such refusal be made g criminal offense 
by a legislative act denouncing it as unlawful coer- 
cion and subjecting the offender to fine and im- 
prisonment. 

It is argued by counsel that no one can have a 
constitutional right to coerce another into an 
abandonment of a lawful intention, and it is asked, 
“Has any man a right, ‘ guaranteed by the or- 
ganic law’ of this State, to force, to compel, ‘to 
coerce’ a man not to do a thing which by law it is 
perfectly proper for him to do?” The argument 
is based upon the supposed creative effect of the 
verb “coerce,” the thought that styling an act 
coercion enables the legislature to render that 
criminal which otherwise is protected by the Con- 
stitution. By parity of reason the legislature 
might declare unlawful and subject to imprison- 
ment all who should by publicly exposing the 





unfitness of any candidate for office coerce him 
into an abandonment of his candidacy. 

The act makes it unlawful for any individual to 
prevent or attempt to prevent employes from 
forming, joining and belonging to any lawful labor 
organization. Such attempt to prevent being thus 
declared unlawful a combination of two or more 
persons to so prevent would be a conspiracy, and 
a father and mother having agreed to unite and 
having joined in attempting to prevent their son 
from joining and belonging to a lawiul labor or- 
ganization might be indicted and punished for an 
unlawful conspiracy. The law provides that any 
person who coerces, or attempts to coerce, em- 
ployes by discharging or attempting to discharge 
from his employ, or the employ of any firm, com- 
pany or corporation, because of their connection 
with a lawful labor organization, shall be guilty of 
a misdemeanor. If the legislature has power to so 
provide, then it has power to do the converse, and 
may enact that any person who coerces or at- 
tempts to coerce another into joining a lawful 
labor organization, or who by refusing to work 
with any person unless he belongs to a labor or- 
ganization, or who by quitting any work upon 
which he shall be employed because there is em- 
ployed thereon a person or persons not members 
of a labor organization, or shall prevent or attempt 
by coercion to prevent any person from withdraw- 
ing from any labor organization shall be guilty of 
a misdemeanor, and upon conviction shall be fined 
in any sum not exceeding one hundred dollars, or 
be imprisoned not more than six months, or both, 
in the discretion of the court. 

If such an enactment as the one under consider- 
ation is within the police power of the legislature, 
then a converse statute must also be within its 
power in its attempt to do that which the public 
welfare demands. The right to work and the 
right to contract may be thus made to depend, not 
upon the natural and constitutional right so to do, 
but upon the motive with which parties enter into 
or terminate contracts. The act savors much of 
the ancient inquisition, in that it makes unlawful 
not the itself, 7. ¢., the discharge, but the 
motive which prompted the act. We are to have 
an inquisition which shall search out and deter- 
mine with what motive an employer terminates his 


act 


relation with his employe, and every person who 
discharges a servant subjects himself to inquiry as 
to whether his motives for the discharge were not 
If this act 
be valid we may hereafter have legislation under 


such as the law pronounces criminal. 


which the criminal courts will enter upon an in- 
quiry as to whether the motive which any man 
had for quitting work was lawful or such as sub- 
jects him to fine and imprisonment. 

Among the natural rights of man is the right to 
labor. Deprived of this, all other rights are of 
little consequence. The public authorities have 
resting upon them no more important obligation 
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than the defense of the right to labor and the pro- 
tection of the laborer. By what is not infre- 
quently spoken of as the “rights of labor” is 
meant the rights of the laborer, among which that 
of protection in his endeavor to secure employ- 
ment and in his toil as a laborer is of first import- 
ance. Whatever, therefore, is apparently or pur- 
ports to be an attempt to protect the laborer as 
such, cannot be lightly treated. 

Liberty includes the right to acquire property 
and also includes the right to make, to enforce 
and to terminate contracts, subject only to such 
civil obligations as may ensue from such making 
and such termination. Liberty includes not only 
the right to labor, but to refuse to labor, and con- 
sequently the right to contract to labor and to 
terminate such contract; in other words, to break 
it. A law which made the refusal to perform work 
which one had contracted to do a crime would in 
effect often result in a re-establishment of slavery 
by contract. The ability to do work is a property 
right. The laborer has the same right to sell his 
property, namely, his labor, that the capitalist has 
to sell his wheat, his horse or any other kind of 
tangible property which he possesses. The Con- 
stitution provides that person shall be de- 
prived of life, liberty or property except by due 
process of law. Within the meaning of this pro- 
vision an act of the legislature is not due process 
of law. It therefore follows that in this country 
the legislature has no power to prevent persons 
who are sui juris from laboring or from making 
such contracts as they may see fit relative to their 
own lawful labor, nor any power by penal laws to 
prevent any person, with or without cause, from 
refusing to carry out such contracts. Such refusal 
can at the most but render the laborer liable to 
respond in a civil action for an unwarranted re- 
fusal to do that which he had undertaken. Con- 
sequently the legislature has no power to prevent 
persons, sui juris, from contracting as they may 
see fit for labor for any lawful purpose, nor any 
power by penal laws to prevent any person, with 
or without cause, from refusing to carry out such 
contracts. The right to hire labor and the right 
of the laborer to work and to agree so to do, the 
right to discharge and the right to abandon service 
are all essential parts of the property right of 
contract and protected by the Constitution. Nor 
can these rights be destroyed or impaired by legis- 
lation pronouncing criminal a discharge or refusal 
to work for what is legislatively declared to be an 
unlawful or unworthy motive. (Ritchie v. People, 
155 Ill. 98; Millett v. People, 117 Ill. 294; Ramsey 
v. People, 142 Ill. 380; Frorer v. People, 141 III. 
171; Harding v. People, 160 Ill. 459; Coal Co. v. 
People, 147 Ill. 66; Adams v. Brenan, 117 IIl. 
194 [?]; State v. Julow, 129 Mo. 163; s. c., 29 L. R. 
A. 259; Commonwealth v. Perry, 155 Mass. 117.) 

The motion to quash the indictment is sustained. 

Motion sustained. 


no 





FALSE IMPRISONMENT -- DAMAGES. 


New YorK SUPREME Court — APPELLATE Divi- 
SION — First DEPARTMENT. 
April, 1900. 

CuarvLes H. Van Brunt, P. J.; WiLtt1am Rum- 
sEY, GEORGE L. INGRAHAM, CHESTER B. Mc- 
LauGHLIN, JJ. 

LouIsE VERGNES STEVENS, Respondent, v. HucH 

O’NEILL, Appellant. 


May II, 1900. 


Appeal from judgment entered upon a verdict 
and from order denying motion for new trial. 


Mr. Gil- 


No. 2109. 


Mr. E. W. S. Johnston, for appellant. 
bert Ray Hawes, for respondent. 


Van Brunt, P. J. — This action was brought to 
recover damages for an alleged false imprison- 
ment. The answer was in effect a general denial. 
The questions raised upon this appeal may be 
embraced within two classes: First, whether there 
was evidence enough to justify the jury in finding 
that there was any false imprisonment, and second, 
whether there were any errors committed in the 
charge of the learned justice who tried the case. 

It is claimed upon the part of the appellant that 
there was no evidence that any restraint was exer- 
cised by the defendant or his employes as against 
the plaintiff, and that her submission to search was 
entirely voluntary upon her part. It appears from 
the evidence of the plaintiff that she visited the 
store of the defendant in the city of New York on 
the 15th day of December, 1897; that she went to 
the jewelry counter and asked the salesgirl to 
show her some watches. The girl showed her 


‘some which were very bright in color, and the 


plaintiff then asked if she had not some more sub- 
dued in character, and the girl said no. “ Then 
she counted the watches; she said there were so 
many in the case when I showed them to you; 
now, she says, there is one missing. Well, I said, 
probably you have sold the watch, never thinking 
she thought I was the thief. Then she sent for 
the floor walker, and then he sent for the detective, 
and she said I would have to be searched.” The 
plaintiff repeated the testimony that when the 
woman detective came up she said, “ You will have 
to be searched;” that then the detective sent for 
a man, and they took the plaintiff through the 
store between this man and the detective to the 
elevator and went upstairs into a small room, 
where she was searched. 

It is claimed upon the part of the appellant that 
the plaintiff asked to be searched upon the sup- 
position that she was suspected of being the thief, 
and that she was willing and submitted to search 
for the purpose of clearing herself from sus- 
picion, and that no restraint whatever was exer- 
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cised against her by any of the employes of the 
defendant. 

It seems to us, when we consider the situation 
of the plaintiff, that she was in the store of the 
defendant surrounded by persons who were em- 
ployed by the defendant to detect crime, substan- 
tially accused of being a thief and with the 
statement made to her, “ You will have to be 
searched,” that this was the exercise of such a 
dominion over her as that the jury might very 
properly find that restraint was exercised, and that 
the subsequent proceedings were simply carrying 
out the threat that they would search her. Under 
such circumstances the plaintiff certainly was not 
required to offer physical resistance to this un- 
justifiable proceeding against her. The jury hav- 
ing resolved this. question in her favor, there 
seems to be no ground whatever for this court to 
interfere. The authority of the employes of the 
defendant is established beyond peradvanture by 
the testimony of the defendant himself. These 
were the agencies employed by him for the pro- 
tection of his property; and these people in the 
proceedings taken by them were acting clearly 
within the scope of the authority which had been 
conferred upon them. 

The next question we are called upon to deter- 
mine is whether the learned judge in his charge 
gave any erroneous directions to the jury or re- 
fused any request to which the defendant was enti- 
tled. 

The exception of the defendant to that portion 
of the charge wherein it is stated that the plain- 
tiff must prove that there was an absence of prob- 
able cause for arrest, is clearly no ground for a 
new trial, because, if the court was in error, as it 
probably was, in the proposition enunciated, it was 
placing an additional burden upon the plaintiff, 
and in no way operated injuriously to the defend- 
ant. 

Equally immaterial was the exception to that 
part of the charge which stated that false impris- 
onment is the unlawful restraint of a person con- 
trary to his will either with or without process of 
law; and that it comprises two elements — first, 
the detention of the person, and second, the un- 
lawfulness of such detention. There was no ques- 
tion of process in this case. It was a question of 
detention and of the unlawfulness of the detention, 
and that only; and the proposition excepted to 
was entirely immaterial and had no relation to the 
facts of the case. 

There was also an exception to the submission 
to the jury of any question of malice in the case. 
The proposition of the court in that regard was 
entirely correct. The law imputes malice to an 
unlawful act. There is undoubtedly a difference 
between malice which the law infers from the act 
itself and malice which is the product of a proved 
mental operation. The court had the right to 
submit the question of malice in this case. From 
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the very grossness of the act itself malice may be 
inferred. Here, without the slightest evidence 
that this plaintiff was in any way connected with 
the disappearance of the watch in question, it is 
proclaimed to her that she must be searched; in 
other words, she will have to submit to a search; 
and surrounded as she was by the servants of the 
defendant, possessing authority to act, she sub- 
mits. It is clear that from an act of this kind the 
jury might infer legal malice. 

There is also an exception to that part of the 
charge in which the court said that the defendant 
might be liable for acts of injury or insult if they 
occurred in the course of the employment. It 
seems to be hardly necessary to discuss an excep- 
tion of this character. 

We now come to the requests to charge. There 
are a large number of these requests, which the 
court refused to charge further than he had already 
charged. Upon an examination of these requests 
it will be seen that they are all embraced within 
one proposition, namely, tHat the plaintiff cannot 
recover unless she proves that she was detained. 
Various requests were made, among them “ that 
the plaintiff had sworn that she went willingly to 
the room where she claims she was searched.” 
In regard to this proposition, it is apparent from 
the evidence that it was a question for the jury to 
determine whether the plaintiff was detained or 
not. The jury were not bound to find that she 
went willingly to the room to be searched, simply 
because she did not actually resist. She was sur- 
rounded by superior force, to contend against 
which was beyond her physical powers, and she 
had been told what she had to do, and she surren- 
dered unconditionally; and that is all there is as to 
her submission and willingness to be searched. 
The jury found such to be the facts, as they prob- 
ably were. Under these circumstances the court 
was justified in refusing to charge such a request. 
The court had expressly charged that the claim 
against the defendant was for false arrest and im- 
prisonment, and that the first question to be de- 
cided by the jury was whether there was an arrest. 
Then the court defines what false imprisonment is, 
namely, unlawful restraint of a person contrary to 
his will; and further charges the jury that if a 
person insists upon proving her innocence of an 
accusation expressed or implied, by exhibiting the 
contents of her pockets or her satchel, and goes 
voluntarily to a room for that purpose, the mere 
act of accompanying her there for such purpose 
by one or more persons would not constitute 
either arrest or imprisonment. Here was clearly 
placed before the jury the fact that there must be 
a detention against the will of the plaintiff in 
order that there might be a recovery. Under these 
circumstances it seems- to me the court was en- 
tirely justified in refusing to charge further upon 
such proposition. 

The exception to the refusal to charge that if 
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the jury believed as testified to by Miss Cantwell, 
by Mr. Carpenter, the officer Hannon and the 
other witnesses for the defendant, that she was at 
perfect liberty to leave the store at any moment 
they must find a verdict for the defendant is clearly 
untenable. The other witnesses of the defendant 
did not swear to that effect; and it is a little 
doubtful whether the construction of the evidence 
given by all the witnesses named is of the character 
described in the proposition. 

It is further urged that there was no ground for 
awarding punitive damages; in other words, that 
there was no express malice proved, and therefore 
no foundation for punitive damages. It will be 
seen, when we consider the nature of punitive dam- 
ages, that the case falls within the rule permitting 
them to be awarded. Punitive damages are given 
not only as a punishment to the defendant for a 
wrongful act, but also as a warning to. others. 
Although there was no evidence of any express 
malice against this plaintiff individually, the act 
was done in pursuance of a system which had been 
adopted in that store; and if this system was such 
as to place an innocent customer in the position 
in which the plaintiff’s evidence shows that she was 
placed, the jury had the right to say that the 
results of this system were of such a character as 
to require rebuke by way of punitive damages, in 
order that innocent people should not be placed 
in the position which this plaintiff was placed 
without any fault upon her part. 

Judgment and order should be affirmed, with 
costs. All concur. 


TRESPASS ON HIGHWAY. 
N owner of land crossed by a highway, and of 
the soil of the highway, used part of the land 
for training horses. A racing tout walked to and 
fro on the highway observing the horses exercise, 
and published notes of his observations. The 
landowner sued the tout for trespass to the high- 
way (Hichman v. Maisey, 48 W.'R. 385). The 
jury were directed by Mr. Justice Day that if the 
defendant had frequented the highway, not for 
the purpose of passing and repassing along it as 
an ordinary wayfarer, but for the purpose of carry- 
ing on his business there by watching race horses, 
it was a trespass; but that if the defendant had 
only used the highway for the purpose for which 
it was dedicated to the public — that it, as a way- 
farer, to pass and repass along it— it was not a 
trespass. The jury found that the defendant did 
not use the highway as an ordinary wayfarer, and 

judgment was entered for the plaintiff. 

This direction to the jury was affirmed on ap- 
peal by A. L. Smith, Collins and Romer, L.JJ. 
Lords Justices Smith and Romer held that it was 
a trespass to use the highway (the plaintiff’s ‘free- 
hold) for the purpose of interfering with the law- 





ful user by the plaintiff of his adjoining land. 
Lord Justice Collins said that the public’s right of 
user is to pass and repass, with legitimate and 
reasonable extensions; as an example of which 
Lord Justice Smith instanced sketching on the 
side of the road. “ Then,” said Lord Justice Col- 
lins, “if we find a person using the highway out- 
side the purpose for which it was dedicated to the 
public, that throws us back on the intent with 
which he entered,” referring to the Six Carpenters’ 
case. Both Lords Justices Smith and Romer held 
the case before them to be covered by Harrison 
v. Duke of Rutland (41 W. R. 322; 1893, 1 Q. B. 
142). 

In Harrison v. Duke of Rutland the trespass 
consisted in being on the highway for the pur- 
pose of preventing the owner from lawfully using 
it and his adjoining land for sporting. Lord 
Justice Kay in his judgment reviews many of the 
cases. The language of Crompton, J., in Reg. v. 
Pratt (4 E. & B. 860) is: “If a man use the land 
over which there is a right of way for any pur- 
pose, lawful or unlawful, other than that of pass- 
ing and repassing, he is a trespasser.” This, said 
Kay, L.J., must be read with the obvious qualifi- 
cation that the trespass referred to must be a pur- 
pose of using the soil of the highway itself 
otherwise than by merely passing and repassing. 
He meant, we take it, that the ulterior reason for 
which the man wants to get over the ground is 
immaterial. That he is traveling in order to com- 
mit a burglary does not make him a trespasser. 
But that he is on the highway to use it as a rest- 
ing place, or a gazing place (lawful things in them- 
selves), or for depasturing cattle (unlawful as 
against the owner of the soil), would make him a 
trespasser. 

It is easy to appreciate such law if the highway 
is used for some collateral purpose which inter- 
feres with the owner’s rights or property on or 
over the way itself, as in Harrison v. Duke of 
Rutland, beyond the extent to which passing and 
repassing would interfere with them. The duke, 
in the case referred to, was sporting and driving 
his game across his own freehold of the highway, 
and the trespasser went on the road solely to pre- 
vent this being done. When, however, there is 
no such interference, curious refinements arise. 
In the case of the racing tout, the owner’s property 
in the highway was not disturbed; the soil or 
growth of the road was not injured; the owner’s 
use and enjoyment of his freehold was not inter- 
fered with. The offense was the bare one of 
using the way for gazing or observation; as if a 
man were on the road for the purpose of loitering 
or lying down, or of standing to observe stars, 
or listen to a nightingale, or look at a waterfall. 
It is true that Romer, L.J., says that the tout 
came on the highway for the purpose of interfer- 
ing with the lawful user by the landowner of his 
own land, and the other lords justices seem to 
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mean the same thing. But, with unfeigned re- 
spect, we fail to see in what may the landowner’s 
use of his land was interfered with. Assuming 
Mr. Justice Crompton’s dictum to be sound, the 
law appears to be that any use of a highway be- 
yond passing and repassing, and what is incidental 
to passing and repassing, is unauthorized and a 
trespass. A right of footway may, as has been 
held, justify a nursemaid wheeling a perambu- 
lator along a footpath, as an ordinary appendage 
to nurses out walking. So a man passing on a 
highway may pause, or rest, or look about him, 
incidentally to the main pursuit of journeying. 
But he could not justify going on the road for the 
purpose of resting, gazing, or the like. As Lord 
Esher (quoted by Collins, L.J.) said in Harrison 
v. Duke of Rutland: “ Things are done upon high- 
ways by everybody which are recognized as being 
rightly done, and as constituting a reasonable and 
usual mode of using a highway as such. If a per- 
son on a highway does not transgress such rea- 
sonable‘and usual mode of using it, I do not think 
he will be a trespasser. But if he goes on the 
highway, not for the purpose of using it as a high- 
way, but for some other purpose, lawful or unlaw- 
ful, he is committing a trespass against the owner 
of the soil.” 

If there is a highway adjoining a racecourse, or 
a football field, or a nurseryman’s flower garden, 
and people go there to view the races, or the 
match, or the flowers, from the road, and stand 
on the road for that purpose, they are trespassers. 
Supposing the owner of the soil of the road to 
own also the racecourse, football field, or garden, 
and that a profit by gate-money or charge foi 
admission to view is made on the racecourse, or 
field, or grounds, the case would be hard to distin- 
guish from Hickman v. Maisey. 

Practically, where the element of nuisance, an- 
noyance, or damage is wanting, the law of tres- 
pass with regard to highways seldom comes into 
question. It is indeed quite possible that the sys- 
tem of watching pursued by a tout may be an 
annoyance in the nature of a nuisance. If pursued 
by a number of persons it might amount to an 
actionable nuisance. Where this element of nuis- 
ance is absent, we confess to doubting the sound- 
ness of the law which says that the public has a 
right to pass and repass, but no more, and no 
right to interfere with the soil or the owner’s 
rights therein, beyond such interference as is inci- 
dental to passing and repassing; that passing and 
repassing along the road for the purpose of look- 
ing at some view or spectacle in the adjoining 
country is an unauthorized extension of the user. 
The difficulty is, why should the right to pass be 
affected by the motive or object which the way- 
farer has in passing, or the incidental advantages 
he gets by passing, so long as he does nothing 
with regard to the way itself except pass over it? 
In the Six Carpenters’ case, there was an abuse 





of the license to enter because it was not an abso- 
lute license, but only a license to enter for the 
purpose of being a customer. The right of pass- 
ing on the king’s highway is a right irrespective, 
we should submit, of purpose or object. To say 
that the right to use the road for the purpose of 
passing and repassing excludes any other purpose 
or object appears to be mere juggling with words. 
To use for the purpose of passing means to pass 
and means nothing else. — Solicitors’ Journal. 


WHAT IS AN ACCIDENT ? 
HE word “accident” holds a very important 
place in legal phraseology. An _ important 
branch of the common law of torts deals with the 
liability for injury caused by “accident.” Then 
the growth of accident insurance has given rise to 
many cases in which the word “accident” has 
been judicially considered and interpreted. Fur- 
ther, recent legislation relating to the liability of 
employers for injuries to their workmen by acci- 
dent has introduced it in a new connection in 
which it is capable of receiving yet another dis- 
tinctive interpretation. It will, therefore, tend to 
clear up some doubtful points to trace the word to 
its origin, and to try and classify its different legal 
significations, with special reference to its use in 
that difficult piece of legislation, the Workmen’s 
Compensation Act. 1897. 

The primary meaning of the word “ accident” 
is, according to Murray’s Oxford English Diction- 
ary, “anything that happens,” “an occurrence, 
incident, event.” In this sense it is used by 
Shakespeare in “ Othello” (1, iii, 135): “* * * 
Of moving accidents by flood and field.” But in 
its secondary and popular sense it means, accord- 
ing to the same authority, “anything that hap- 
pens without foresight or expectation,’ and more 
particularly an unfortunate event, a mishap, and 
hence more abstractedly implying an element of 
chance, something fortuitous. Further, when used 
popularly, the word accident usually imports an 
injury, however caused, and without special refer- 
ence to legal liability. 

At common law, however, the word “ accident ” 
is used in a much narrower sense. It connotes 
negligence and only includes such events as result 
in injury caused by negligence. The common law 
term “accident” therefore implying legal liability, 
excludes “ accidents ”’ used in the true sense of the 
word, and this is what is meant by saying that no 
one is liable at common law for injury caused by 
“inevitable accident.” By “ inevitable accidents ” 
are meant accidents which cannot be avoided by 
the exercise of reasonable human care and fore- 
sight, and this very definition negatives negligence. 
It is only, then, for “avoidable” accidents (acci- 
dents, that is, which would not have occurred had 
reasonable care and foresight been exercised) that 
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a person is liable at common law. Strictly speak- 
ing, however, to speak of “avoidable accidents ” 
is a contradiction in terms, since, as we have seen, 
the word “ accident’”’ imports something that hap- 
pens without foresight or expectation — that is, 
could not be avoided. 

The numerous cases decided upon the construc- 
tion of policies of insurance against injury and 
death by accident throw considerable light upon 
the meaning of the word accident. For although 
the actual decision has often turned upon the par- 
ticular form of the policy, yet the word accident 
has frequently been judicially interpreted. In 
Hamilton, Fraser & Co. v. Pandorf (12 App. Cas. 
518) Lord Halsbury said that something “ fortui- 
tous and unexpected” is involved in the word. 
Again, in many cases the question has arisen 
whether death was the result of disease or of an 
accident. In such cases the decisive factor has 
been the answer to the question, Was the imme- 
diate cause of death the disease or was it the intro- 
duction of some fortuitous, unexpected element? 
The case of Laurence v. Accidental Insurance Co. 
(7 Q. B. D. 216) well illustrates this distinction. 
A man, who was insured under a policy excluding 
fits, had a fit on a railway platform and fell off 
under a passing engine. It was held that the acci- 
dent of being run over by the engine was the 
cause of death and not the fit. 
extraneous, fortuitous element. 


The engine was the 


The liability of employers for accidents to their 
workmen was in the first instance governed by the 
ordinary common-law rule — that is, the employer 
was only liable for his personal negligence (Tar- 
rant v. Webb, 18 C. B. 787). Even this liability 
was curtailed by the doctrine of common employ- 
ment. The Employers’ Liability Act, 1880, did 
not make any change in principle, but merely 
abolished in certain cases the operation of the 
doctrine of common employment. The word acci- 
dent is not used throughout the act. Up to this 
point, then, the employer was not liable to com- 
pensate his workmen for accidents in the true 
sense of the word at all. It was left for the Work- 
men’s Compensation Act, 1897, to give the word 
‘accident’ a legal signification far wider than it 
had ever had before. That act, in the employments 
to which it applies, makes an employer liable to 
compensate his workman for every injury by 
accident arising out of and in the course of his 
employment, unless caused by the serious and 
wilful misconduct of the workman. The act does 
not define the word accident, which is used in its 
widest sense, and must therefore include accidents 
in the true sense of the word, that is, inevitable 
accidents, and accidents in the common-law sense 
of the word, that is, accidents arising from negli- 
gence, even though that negligence be the work- 
man’s negligence. 


But wide as is the sense in which the word is 





used, it must be remembered that the injury must 
be the result of an accident. The event which 
causes the injury must have the attributes of an 
accident. Although the injury arise out of and in 
the course of the employment, the employer will 
not be liable unless it results from an accident -— 
that is, have an element of the fortuitous and unex- 
pected. This point is well illustrated on both sides 
by the recent group of cases, Hensey v. White, 
Lloyd vy. Sugg, and Walker vy. Lilleshall Coal Co. 
(1900, 1 Q. B. 481). 

In Hensey v. White a man died from injuries 
caused by a strain arising out of and in the ordi- 
nary course of his employment. The court refused 
compensation on the ground that the primary 
cause of death was his weak state of health, and 
that there was no fortuitous or unexpected element 
which had caused the injury. In other words, the 
injury had not been caused by an accident. A still 
more heroic attempt was made in Walker v. Lille- 
shall Coal Co. to include in the word accident a 
case in which a man had suffered injury while 
working in the ordinary way of his trade. It was 
argued that “accident” was used in its primary 
sense of ‘“‘ anything that happens,” so that the for- 
tuitous element, necessary to the secondary and 
popular sense of the word, need not be present. 
But the court adhered to its decision in Hensey v. 
White. In Lloyd v. Sugg, however, where a work- 
mar was injured on his hand by a mishit from the 
hammer of a fellow-workman, the court held that 
the injury was caused by an accident, although it 
was aggravated by the fact that the workman suf- 
feied from gout. Thus it is clear that the act does 
not include cases in which the workman suffers 
injury owing to the dangerous character of his 
trade, apart from any extraneous cause. It cannc? 
be said that such injury is “ without foresight or 
expectation.” It is not an accident. It is some- 
what curious that this defense — namely, that the 
injury was not caused by an “ accident,” has not 
been more frequently invoked. It might ofter 
succeed in cases which approximate, but do not 
amount to, serious and wilful misconduct. 

If a man is guilty of gross negligence or reck- 
lessness, he must be presumed to know the prob- 
able consequences of his acts, and, if injury is 
caused by such negligence or recklessness, it can- 
not be called the result of an accident. Again, in 
several cases it has been held that disobedience to 
orders does not amount to serious and wilful mis- 
conduct so as to exempt the employer from lia- 
bility under section 1 (2) (c) of the act. But if a 
man knows that the orders were given to avoid an 
obvious danger, and yet disobeys them and gets 
injured, his injury is certainly not the result of an 
accident. There is no element of the unexpected 
alout such an accident. The man could probably 
have foretold exactly why and how the accident 
would happen. 
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The act is a very sweeping one, and affords very 
few dcfenses to the employer. More attentior. 
might probably profitably be given to this line of 
defense, which arises out of a consideration of the 
true meaning of the word “ accident.” — Solicitors’ 
Journal. 

i aa aa 


UNFAIR COMPETITION. 


PROTECTION OF USE OF ADJECTIVE OF LOCALITY 
AS PorTION OF TRADE NAME. 
Unitep States Circuit Court — SOUTHERN 
District oF New York. 


April, 1900. 


Tue CHANCELLOR, MASTERS AND SCHOLARS OF 
THE UNIVERSITY OF OxFoRD vy. WILMORE- 
ANDREWS PUBLISHING Co. 


In equity. 


Rowland Cox for plaintiff; Louis F. Doyle for 
defendant. 


WHEELER, J.—The University of Oxford, 
England, is a body corporate known by the name 
and style by which this suit is brought. Books 
appear to have been printed by it as early as the 
fifteenth century, and letters patent for printing 
books of all kinds, including Bibles, to have been 
granted to it by King Charles I in the seventeenth 
century. It has printed Bibles of many kinds 
prepared by its officers and scholars with great 
care, which are generally known as Oxford Bibles; 
ne other Bibles are published at Oxford, and 
these are ordered, sold and bought by that name. 
Among the kinds is the Teachers’ Bible, first pub- 
lished in 1876, which contains, besides the text, a 
Manual of Helps to the Study of the Bible, full of 
reliable information respecting the authors and 
books of the Bible and Palestine, a concordance, 
indices, tables and maps. This, with new editions, 
has since been published and sold by that name 
continuously in this country and throughout the 
world. The defendant has printed and published 
a Bible specified on the title page as an “ Oxford 
Bible, the S. S. Teachers’ Edition,” and on the 
back as a “ Holy Bible, Oxford, S. S. Teachers’ 
Edition.” This suit is brought against this use of 
that name. The defendant denies any right of the 
plaintiff to the exclusive use of the word “ Ox- 
ford” upon Bibles and alleges that this name as 
appliéd to Bibles is used to designate and describe 
a style of Bible otherwise known as the “ Divinity 
Circuit,” bound in soft flexible leather with over- 
lapping edges; that the plaintiff has lost any right 
it may have had to the use of this word by permit- 
ting others to use it; that the Bible with which 
the defendant’s is claimed to interfere was printed 
in this country; and that the defendant has alto- 
gether ceased using it. 

It is insisted for the defendant that the name of 





a place of origin cannot become a valid trade- 
miark of goods and products, and that “ Oxford” 
here is merely the name of the city of the plaintiff, 
and could not be exclusively used to distinguish 
the plaintiff's Bibles. But this word is a part of 
the plaintiff's name, and as such has given name 
to the plaintiff's Bibles, and has to be a means of 
showing their origin. The defendant has no con- 
nection with the place or name, and this use of 
the name by the defendant can be for no purpose 
but to represent the defendant’s Bibles as coming 
from the plaintiff. The plaintiff has no copyright 
of this work, and any one would, of course, have 
a clear right to print and publish it, but no one 
would have a right in any false manner to repre- 
sent such a product as the work of the plaintiff. 
The use of the name upon the defendant’s Bibles 
had a tendency to so represent, and to confuse the 
plaintiff's use of its name in its business. 

That the plaintiff prints and publishes this work 
in America as well as at the university makes it 
rone the less the plaintiff's product, and confers 
no right upon others to publish it in the name of 
the plaintiff, or to use the plaintiff’s name in pub- 
lishing it in America or elsewhere. 

The evidence does not show acquiescence of 
the plaintiff in use by others amounting to an 
abandonment of right by the plaintiff, nor estab- 
lish that the name has thereby or otherwise be- 
come merely descriptive of the Bibles instead of 
representing their origin; nor that an Oxford 
Bible is merely the “ Divinity Circuit.” 

The case shows sufficient interference by the 
defendant to furnish ground for commencing the 
suit, and the ceasing of the interference by the 
defendant does not take away the right of the 
plaintiff to a decree, with costs; sufficient percep- 
tien of profits does not, however, appear to war- 
rant an accounting (Rahtjen v. Holzapfel, C. C. 
A., Second Cire., April 11, 1900). 

Decree for a perpetual injunction, with costs. 





JOHN MARSHALL DAY. 
To the Bench, Bar and Students of Law of the State 
of New York: 


The time seems appropriate for calling your 
attention to the action of the Americari Bar Asso- 
ciation looking to the celebration of John Marshall 
Day, February 4, 1901. The occasion is the one 
hundredth anniversary of the accession of John 
Marshall to the position of chief justice of the 
United States. 

The chairman of the committee appointed for 
this celebration is Judge William Wirt Howe, of 
New Orleans. With him are associated one mem- 
ber from every State. I have the honor to repre- 


sent the State of New York on that committee. 
The general plan for the national celebration at 
Washington is to hold a meeting on the day 
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named in the city of Washington, either at the 
capitol or some other appropriate place. Chief 
Justice Fuller has consented to preside, and the 
president and his cabinet will be present. The 
Hon. Wayne MacVeagh, of Pennsylvania, will 
deliver the oration commemorative of the life and 
services of Judge Marshall, and the celebration 
will conclude with a banquet at night. The com- 
mittee further resolved to invite the bench, the bar 
and the students of law in the several States to 
organize similar celebrations for that day in their 
respective localities. The courts will be requested 
to adjourn in honor of the day. Where bar asso- 
ciations and law schools exist they are invited to 
proceed at once to organize local celebrations of 
the same general character as that provided for 
the national celebration, choosing orators to de- 
liver addresses, and adding such other features as 
they may see fit. In localities where there are no 
regular organizations, members of the bench and 
bar are invited to co-operate in organizing cele- 
brations. 

Pursuant to the instructions of the committee, 
I take the liberty of thus formally bringing the 
occasion to the attention of the legal fraternity. 
No State has furnished greater contributions of 
talent and learning to the jurisprudence of Amer- 
ica than New York; no community appreciates 
more thoroughly the inestimable value of the 
genius, the learning and the faithful services of 
John Marshall to his whole country. No man 
ever did more to elevate and dignify the profes- 
sion, or to increase the respect of the American 
people for the laws of that country. It is be- 
lieved, desired and hoped that the State of New 
York will celebrate this occasion in a manner 
worthy of the man whose virtues and intellect we 
seek to commemorate, and worthy of the State 
itself. 


It will be a source of great gratification if this 
letter shall stimulate the organizations within this 
State and the unorganized members of the bar in 
the different localities throughout the State to take 
steps forthwith for the proper observance of John 
Marshall Day. The committee will also respond 
cheerfully to all inquiries upon the subject and 
furnish persons interested all necessary informa- 
tion to enable them to act as above indicated. 

I further request the State press to assist in giv- 
ing publicity to this notice. 

Respectfully, 
Jno. S. WIsE, 


Member of the John Marshall Day Committee of 
the American Bar Association for the State of 
New York, No. 20 Broad street, New York 
City. 


— 


Lord Russell of Killowen has been elected a 
member of the Royal Institution. 





PAYNE AGAINST CELL. 


HE plaintiff was a Quaker, and a saddler 
brought this action against the defendant to 
recover the value of a saddle. The saddle was 
extremely well made, but the horse being very 
clumsy about the shoulders, it did not fit. The 
defendant, by riding upon this saddle, had broken 
the tree of it all to pieces. He then sent it back 
to the plaintiff, and said he would have nothing 
more to do with it. 

It appeared in evidence that the plaintiff had 
agreed to make a saddle to fit the defendant’s 
horse, and that when the saddle was made, and 
when he was told that it did not fit, be begged of 
the defendant that he would try it two or three 
times and that it would then be put all to rights. 
The first time that the defendant rode upon it he 
broke the tree, which was much too narrow, and 
thereby hurt his horse. He then sent it back to 
the plaintiff. 

The counsel for the defendant asked how this 
saddle could be extremely well made when it did 
not fit the horsé¢ it was intended for. It was of no 
consequence how clumsy the horse was. If he 
was a square horse he ought to have had a square 
saddle — it was easy to pare down the saddle to 
the horse; it was impossible to pare the horse 
down to the saddle. Suppose a man with a hump 
back employed a tailor to make him a coat, the 
tailor brought him home an elegantly made fash- 
ionable coat, without having made any allowance 
for the hump, what an awkward figure he would 
make! 

Would it be a sufficient excuse for the tailor to 
say that the coat was well made? Certainly not? 
His lordship would have told the tailor that it was 
his duty, in cutting this coat, to have humored the 
hump. In the same manner it was the duty of the 
saddler to regard the particular make of the horse, 
and to form his saddle accordingly. 

The jury, under Lord Kenyon’s direction, found 
a verdict for the defendant. — The County Maga- 
zine for July, 1790. Leon NOEL. 





FISH. 





“ Only an idle little stream 
Whose amber waters softly gleam, 
Where I may wade, through woodland shade, 
And cast the fly, and loaf, and dream.” 
— Van Dyke. 


HE Supreme Court of Virginia recently had 
before it a case involving a statute whereby 

the legislature of the Old Dominion has made it 
unlawful to catch fish without a license. Shade of 
Isaak Walton! Come thou forth, and join with 
the breathing and dreaming and loafing Henry 
Van Dyke in protesting against this outrage. 
Think of it! The angler, his thoughts filled with 
shady nooks and summer breezes and rippling 
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streams, takes rod in hand for a delightful outing. 
He gets his worms, or his flies, or whatever allur- 
ing and appetizing viand he shall tempt the fish 
withal, and sets forth. He toils along the dusty 
road for a number of parasangs, like Xenophon’s 
weary companions, and then joyously turns off 
through the fields, and makes his way toward the 
woods through which the brook is gliding. Anon 
he sees a silvery pool, overshadowed by a moss- 
covered rock. He draws near in cautious silence, 
oblivious to the absurd scientific doctrine that fish 
cannot detect sounds, having no ears to hear. A 
shaft of sunlight pierces through a rift in the 
shadows and glints upon a sparkling fin. A mo- 
ment more and he will be ready. His rod is high 
in air, He is posing for the cast. But hold! The 
license! He has forgotten to provide the license. 
His arms fall limp at his side. His rod drops to 
the ground. His worm, or fly, or whatever it is 
that he has upon his hook, catches on a twig and 
clings there. He forgets that the chances are that 
he would not catch the fish, should he try ever so 
hard, and that it is not fishing, but catching fish, 
which is against the law. His sport is spoiled. 
His day of joy is turned into a day of sadness and 
repining. He is ready to swear at the law, to be- 
come a rebel, a traitor. 

But perhaps, instead of rambling forgetful and 
licenseless into the shady wilderness, he remem- 
bers the law and thinks of the license while dig- 
ging his worms. What then? How disgusting! 
Imagine a licensed fisherman! Where now are the 
poetry and romance, the delights of the woods and 
the streams and the freedom, the dreaming and 
the loafing? Could he bring himself to plod along, 
a licensed fisherman, no better than a licensed 
peddler, or a licensed lawyer, or a licensed bar- 
keeper? As well to suggest to Ivanhoe to procure 
a license before rescuing Rebecca, or Aladdin be- 
fure setting the genii to work at building his 
palace. 

And the fish, too, what of them? 
after generation has regarded them as 


Generation 


The little fish, which, worldling like, still look 
Upon the bait, and never upon the hook. 


They will no longer do so now, — at least not in 
Virginia. 
how adroit the angler, they will refuse to bite until 
the fisherman displays his license. — The West 
Virginia Bar. 


LEGAL WIT AND HUMOR. 

ILLS were particularly cognizable by the 
Star Chamber, in illustration of which we 

find this serio-comic story related by Lord Chan- 
cellor Ellesmere: “ A friar coming to visit a great 
man in his sickness, and finding him past memory, 
tock opportunity according to the custom of the 
times to make provision for the monastery 


No matter how tempting the bait, nor | 





whereof he was a member; and, finding that the 
sick man could only speak some one syllable, 
which was for the most part ‘ Yea’ or ‘ Nay,’ in 
<n imperfect voice, forthwith took upon him to 
make his will, and demanding of him * Will you 
give such a piece of land to our house, to pray 
for your soul?’ the dying man sounded ‘ Yea,’ 
Then the friar asked him: * Will you give such land 
to the maintenance of lights to our Lady?’ The 
sound was again * Yea.’ Whereupon he boldly 
asked him many such questions. The son and 
heir, standing by and hearing his land going away 
so fast by his father’s word ‘ Yea,’ thought fit to 
ask one question as well as the friar, which was: 
‘Shall I take a cudgel and beat this friar out of 
the chamber?’ The sick man’s answer was again 
‘Yea,’ which the son quickly performed and saved 
urto himself his father’s lands.” 

When Sir Edward Coke was made solicitor- 
general, Whitgift, the archbishop of Canterbury, 
sent him a Greek Testament, with a message that 
“he had studied the common law long enough, 
and that he ought hereafter to study the law of 
God.” 


After the death of a certain barrister in an Eng- 
lish county town, his household goods were 
brought to the hammer. One attending the sale 
remarked to a neighbor that the possessions of 
the deceased seemed to be exceedingly scanty, 
considering the position of their late owner. 
“ That is quite true,” was the reply; “ but the fact 
is he had few causes, and consequently could not 
have many effects.” 

When Sir Thomas More was prisoner in the 
Tower, all his books were taken from him; where- 
upon he shut up his windows, and, being asked 
why, he answered: “It was time to shut up shop 
when all the ware was gone.” 

Lord Erskins always directed his servants to 
knock at the house where he intended to call with 
a postman’s knock, his lordship remarking that he 
had long observed servants always more punctu- 
ally answered knocks of that kind than any other. 


Curran, after a debate which gave rise to high 
words, put his hand to his heart and declared that 
he was the trusty guardian of his own honor; upon 
which Sir Boyle Roche congratulated his honor- 
able friend on the snug little sinecure he had dis- 
covered for himself. 


Whilst Dunning (afterwards Lord Ashburton) 
was solicitor-general, he made an excursion in 
vacation time to Prussia. From his title of solici- 
tcor-general the king supposed him to be a general 
officer in the British army; so he invited him to a 
great review of his troops, and mounted him, as 
an eminent military person, upon one of his finest 
chargers. The charger carried the solicitor-general 
through the evolutions of the day, the “ general” 
in every movement being in a most dreadful fright, 
and the horse’s duty never allowing him to dis- 
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mount. He was so terrified and distressed by this 
great compliment that he said he would never go 
abroad again as a general of any sort. 

Soon after Mr. Curran had been called to the 
bar, on some statement of Judge Robinsoni’s, the 
young counsel observed that “he had never met 
the law, as laid down by his lordship, in any book 
in his library.” “That may be, sir,” said the 
judge, “but I suspect that your library is very 
small.” Mr. Curran replied: “I find it more in- 
structive, my lord, to study good works than to 
compose bad ones. My books may be few; but 
the title-pages give me the writers’ names, and 
my shelf is not disgraced by any such rank ab- 
surdities that their very authors are ashamed to 
own them.” “ Sir,” said the judge, “ you are for- 
getting the respect which you owe to the dignity 
of the judicial character.” ‘‘ Dignity!” exclaimed 
Mr. Curran; “my lord, upon that point I shall 
cite you a case from a book of some authority, 
with which you are, perhaps, not unacquainted.” 
He then briefly recited the story of Strap, in Rod- 
erick Random, who having stripped off his coat 
to fight, intrusted it to a bystander. When the 
fight was over and he was well beaten, he turned 
to resume it, but the man had carried it off. Mr. 
Curran thus applied the tale: “So, my lord, when 
the person intrusted with the dignity of the judg- 
ment seat lays it aside for a moment to enter into 
a disgraceful personal contest, it is in vain, when 
he has been worsted in the encounter, that he 
seeks to resume it—it is vain.that he tries to 
shelter himself behind an authority which he has 
abandoned.” “If you say another word, I'll com- 
mit you,” replied the angry judge; to which Cur- 
ran retorted: “If your lordship shall do so, we 
shall both of us have the consolation of reflecting 
that I am not the worst thing your lordship has 
committed.” 

Curran’s account of his introduction and début 
at a debating society is the identical “ first appear- 
ance” of hundreds. He ‘I attended, my 
foolish heart throbbing with the anticipated honor 
oi being styled ‘the learned member that opened 
the debate’ or ‘the very eloquent gentleman who 
has just sat down.’ All day the coming scene had 
been flitting before my fancy. My ear already 
caught the glorious melody of ‘Hear him! hear 
him!’ Already I was practicing how to steal a 
sidelong glance at the tear of generous approba- 
tion bubbling in the eyes of my little auditory, 
never suspecting, alas! that a modern eye may 
have so little affinity with moisture that the finest 
gunpowder may be dried upon it. I stood up; 
my mind was stored: with about a folio volume of 
matter; but I wanted a preface, and, for want of a 
preface, the volume was never published. I stood 
up, trembling through every fibre; but, remember- 
ing that in this I was but imitating Tully, I took 
courage, and had actually: proceeded almost as far 
as Mr. Chairman, when to my astonishment and 


says: 





terror I perceived that every eye was riveted upon 
me. There were only six or seven present, and 
the little room could not have contained as many 
more; yet it was, to my panic-stricken imagination, 
as if I were the central object in nature, and as- 
sembled millions were gazing upon me in breath- 
less expectation. I became dismayed and dumb. 
My friends cried, ‘ Hear him!’ but there was noth- 
ing to hear. My lips, indeed, went through the 
pantomime of articulation; but I was like the un- 
fortunate fiddler at the fair, who, coming to strike 
up the solo that was to ravish every ear, discov- 
ered that an enemy had maliciously. soaped his 
bow.” Such was the début of “ Stuttering Jack 
Curran,” or “ Orator Mum,” as he was waggishly 
styled, but not many months elapsed ere the sun 
of his eloquence burst forth in dazzling splendor. 

Lord Eldon relates in his Anecdote Book: “ At 
an assize at Lancaster we found Dr. Johnson’s 
friend, Jimmy Boswell, lying upon the pavement 
-- inebriated. We subscribed at supper a guinea 
for him ,and half-a-crown for his clerk, and sent 
him, when he waked next morning, a brief, with 
instructions to move, for what we denominated 
the writ of quare adhacsit pavimento, with observa- 
tions duly calculated to induce him to think that it 
reauired great learning to explain the necessity of 
granting it to the judge before whom he was to 
move. Boswell sent all round the town to attor- 
neys for books that might enable him to distin- 
eish himself; but in vain. He moved, however, 
for the writ, making the best use he could of the 
observations in the brief. The judge was per- 
fectly astonished, and the audience amazed. The 
judge said: “I never heard of such a writ; what 
can it be that adheres pavimento? Are any of you 
gentlemen at the bar able to explain this?” The 
bar laughed. At last one of them said: “ My lord, 
Mr. Boswell last night adhaesit pavimento! 
was no moving him for some time. 


There 
At last he was 
carried to bed, and he has been dreaming about 
himself and the pavement.” 

Some years ago a mercantile case of consider- 
able magnitude was depending in the Court of 
Queen’s Bench, in which, though the pleadings 
were unavoidably complicated and voluminous, the 
merits lay within a nutshell, and seemed to be 
clearly with the plaintiff, that he could not com- 
prehend what the defendant meant by persevering 
in the determination to incur the heavy cost of a 
trial before a special jury in London. Again and 
again were the pleadings and proofs anxiously re- 
viewed, but displayed nothing warranting the de- 
fendant’s pertinacity. A counsel (who afterwards 
became chief baron of the Exchequer) led for the 
piaintiff, and Sir William Follitt for the defendant, 
and at the plaintiff's consultation all his three 
counsel expressed their curiosity to know what 
the defendant could be about, and the day of trial 
was awaited with no little anxiety. On the after- 
noon of the day but one before that fixed for the 
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cause to come on, a young clerk of the defend- 
ant’s attorney was dining at a restaurant near the 
Temple with a friend, when he was telling of a 
“ great commercial case” in their office, in which 
Sir William Follitt was going to non-suit the 
plaintiff because of a flaw in the declaration —a 
defective breach —in support of which a consid- 
erable number of witnesses were coming up on 
behalf of the plaintiff from Cheshire. He men- 
tioned what the defect was, and that was distinctly 
overheard by one of the plaintiff's principal wit- 
nesses, whose person was unknown to the speaker, 
and who, hastening his dinner, started off to the 
plaintiff’s attorney, and told him what he had 
heard. The attorney instantly drove off to his 
iunior counsel; a second consultation was fixed; 
the blot was acknowledged to exist to the conster- 
nation of the plaintiff's attorney, a very able and 
vigilant practitioner, who had bestowed great 
pains on the case. An effort was made, unsuccess- 
fully, to amend; the record was therefore with- 
drawn, and the witnesses were sent back. The 
declaration was ultimately amended at a fearful 
cost, all expenses previously incurred being, of 
course, thrown away. Before the cause had be- 
come ripe, however, for trial, the plaintiff died; 
the defendant, a foreign merchant, fell into embar- 
rassed circumstances, and the executors of the 
plaintiff recovered nothing. The slip in the 
declaration had been made by the junior counsel, 
a consummate pleader whose large practice occa- 
sioned him to draw the declaration, which was 
long and intricate, in too much haste. 


Legal Aotes. 


A Missouri man called a neighbor a liar over 
the telephone. It was a party line and several 
people were listening. They all appeared as wit- 
nesses when the man was brought to trial for dis- 
turbing the peace, and the prisoner was compelled 
to pay a $12 fine. 


Arcangelo Defeo, a Kansas City baker, has 
brought suit, claiming $2,000 damages for slander, 
against Mrs. Sila Abbandanetto because of the 
latter telling her neighbors that the former 
kneaded his bread with his feet. Mrs. Abbanda- 
natto’s defense will be that she told the truth. 


Ex-State Senator Vernon H. Burke, of Cleve- 
land, Ohio, disbarred in February, 1899, for unpro- 
fessional conduct, has filed a motion, accompanied 
with a petition signed by many attorneys in the 
Cuyahoga Circuit Court, praying for his reinstate- 
ment at the bar or a modification of the sentence. 


The law passed by the Chickasaw Indian Nation, 
providing that white men must pay $1,000 license 
fee to marry Chickasaw Indian girls, is now in 
effect, and will be rigidly enforced. The law also 
provides that white men wishing to marry must 
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also prove that they are of good moral character. 
There is a provision in the act which gives a non- 
citizen the right to marry Chickasaw Indians in 
Kansas or any other State. He can only select 
an allotment of approximately 500 acres of land, 
one-half the amount he might have shared had he 
married under the Chickasaw laws. The measure 
was enacted to lessen the abuses of intermarriages, 
Since the bill was passed by the Chickasaw council 
last December it is estimated that 1,700 white men 
took out licenses to marry Indian girls in order to 
escape the new tax of $1,000. 


In the recent case of Hirth v. Hirth, reported in 
the Virginia Law Register, the Supreme Court of 
Appeals of Virginia holds that a married woman 
is now, as at common law, incapable of making a 
contract unless she owns some separate estate at 
the time the contract is made. For this reason it 
is held that a declaration in an action against a 
married woman which fails to allege such owner- 
ship is bad on demurrer. The court said: “The 
ownership of separate estate by a married woman 
being a prerequisite to the exercise by her of any 
contractual power, it follows that, in order to 
maintain an action at law on a contract made by 
her during coverture, it is mecessary for the 
declaration or other pleading filed in the cause to 
aver that she not only made the promise sued on, 
but also such a state of facts as will show that her 
promise is such as, under the statute, she was 
authorized to make.” — Washington Law Re- 
porter. 


The Kansas Railroad Law was declared uncon- 
stitutional by the Supreme Court of that State on 
the 5th inst. The law created a Railroad Court, 
and gave it full judicial, legislative and adminis- 
trative powers, its jurisdiction being confined to 
railroads, express and telegraph companies. The 
court had absolute power to fix and enforce rates, 
even to the extreme of assuming charge of a rail- 
road and appointing a receiver therefor. It could 
compel the attendance of witnesses and the pro- 
duction of any books or records of the company 
to be investigated. It could regulate the construc- 
tion of depots, side tracks, switches, safety appli- 
ances, stock yards, etc., and could make rules 
regulating the movement of trains and the load- 
ing and shipment of live stock and other freight. 
It could also mediate in the event of a strike, and 
its decision was binding alike on the railroads ana 
strikers. The law was declared unconstitutional 
by the Supreme Court on the grounds that it 
commingled judicial, legislative and administra- 
tive powers, and vested them in one body, which 
the court held was contrary to the Constitution. 


If the chief justice of the United States Supreme 
Court and other high judges were to go to a 
horse race, enter their horses in the races, act as 
stewards and judges of the meet, and in the even- 
ing sit down to a banquet celebrating the day’s 
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sport, possibly such doings would be made to take 
on, in the minds of many, the proportions of a 
national scandal. Yet this is what the judiciary in 
conservative England have been doing. All this 
took place at the Sixth Annual Bar Point-to-Point 
Steeplechases held recently at Greenford Green 
under the management of the Pegasus Club. 
Among the stewards were the Right Hon. the 
Lord Chancellor, the Right Hon. the Lord Chief 
Justice of England, the Right Hon. Sir Francis 
Jeune, the Hon. Mr. Justice Grantham, the Hon. 
Mr. Justice Darling, the Hon. Mr. Justice Buck- 
nill, the attorney-general, Q. C., M. P., G. C. M. 
G., the solicitor-general, and others. The judge 
was Mr. Justice Grantham. In the first race, the 
bar heavy-weight race Mr. Justice Bucknill’s Jack 
(b. g. aged) came in fourth. In the second race, 
the bar light-weight race, Mr. Justice Bucknill’s 
Longneck (ch. g., 6 yrs.) finished sixth. In the 
last race, The Inns of Court open race, Mr. Jus- 
tice Bucknill’s Longneck (ch. g., 6 yrs.) won by a 
hundred yards. A number of judges who appar- 
ently could not get away for the races attended 
the banquet. The lord chief justice presided, and 
subsequently responded to the toast “The Win- 
ners.” — N. Y. Evening Post. 

Judge Waterman, of the Circuit Court, in a 
recent communication to the Law Notes, pro- 
pounds some very pertinent questions, doubtless 
suggested by trial incidents coming under his own 
judicial observation. The judge asks: “If a law- 
yer knows his client to have knocked down, 
robbed and killed a workingman on his way home 
with his week’s earnings, what may he properly 
do? May he rightfully make use of all his elo- 
quence to convince jury and public that the de- 
ceased, having spent his money in debauchery, 
fell down and was thereby killed in consequence 
of his drunkenness? May he call to the stand 
witnesses to prove an alibi when he has the best 
of reasons for believing, and does believe, they 
testify to a falsehood? Having so done, may he 
add to their testimony the weight of his own char. 
acter by positive assertion that they have told the 
truth, and that the witnesses for the prosecution 
have lied or are mistaken? May he ethically, 
upon cross-examination, intimidate or confuse 
timid witnesses who he knows have told the sim- 
ple truth? If the interests of his client require it, 
may he by unjust inferences and double-meaning 
allusions parade a virtuous woman as a harlot? 
May he viciously assail the prosecuting witness as 
a perjured thief when he believes him to be an 
honest. and truthful man? Finally, in any case, 
civil or criminal, is a lawyer an honorable man if 
to advance the interest of his client he deliber- 
ately tell a lie or endeavor to disgrace or cast 
obloquy upon one whom he believes to be unde- 
serving thereof? ” 

A husband’s love is an asset of the wife, and she 
has a legal claim thereto. Such was the ruling of 





Justice McCarthy in a Philadelphia court on the 
12th inst., in a damage suit for $100,000, brought 
by Mrs. E. G. Reading against Mrs. Anna R. Gaz- 
zam for alienating her husband’s affections, 

The defendant moved that a nonsuit be entered 
upon the ground that the wife has no property 
right in her husband’s affections and society. The 
court was quick to break in: 

“Tf a woman entices a husband away from a 
wife, has the woman no remedy? Must she fold 
her hands and endure it?” 

“The wife can get a divorce,” answered Mr. 
Dale. 

“Ts that all she can do?” asked the judge. 
“ Doesn't the law provide that she can make the 
other woman smart for it?” 

“It does not,” replied Mr. Dale. ‘A wife has 
no property right in the society or earning power 
of her husband.” 

“T will hear you upon that point,” said the 
judge. 

In concluding his argument the lawyer said: 

“A husband can obtain damages against a man 
who leads the wife astray because an unfaithful 
wife may force a man to support children not his 
own. But a wife cannot collect money damages 
for the loss of her husband’s affections.” 

At the close of the argument Judge McCarthy 
made the following important decision: 

“It is my belief that husband and wife are equal 
in rights as regards conjugal affection. The law 
should not deny to her the same rights as the 
husband possesses to recover damages for the loss 
of the affection of her life’s partner. Therefore I 
deny the motion made by counsel for the defense.” 
—- Chicago Law Journal. 


English Hotes. 

Mr. Commissioner Kerr, the judge of the City 
of London Court, who has been in failing health 
for some time, has been ordered abroad by his 
medical advisers, to try the effect of the Swedish 
treatment. He will be absent for two months. 


A legal decision just given in Paris lays it down 
that a French theater is responsible for articles left 
in the cloak room and lost, even though the attend- 
ant is not in the pay of the theater. A certain M. 
Drom has recovered £40 damages for a fur cape 
lost in this way. 


Lord Grimthorpe, who is the senior English 
queen’s counsel and also the senior bencher at 
Lincoln’s Inn, has, says the Times, completed his 
84th year, having been born on the 12th of May, 
1816. His connection with the bar extends over 
62 years, he having entered as a student at Lin- 
ccln’s Inn in March, 1838. He has been a queen’s 
counsel nearly 46 years, having received his patent 
on the roth of July, 1854. 
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Both branches of the profession in Ireland have 
passed resolutions protesting strongly against the 
appointment of a member of the English bench to 
fill the vacancy among the lords of appeal caused 
by the retirement of Lord Morris, and the Solici- 
tors’ Journal thinks they have ground for dissatis- 
faction. It is regarded as obviously desirable that 
there should be a representative of the Irish bench 
among the official members of the ultimate tri- 
bunal for Irish appeals. 


The promotion of Sir Robert Finlay to the at- 
torney-generalship followed naturally on Sir Rich- 
ard Webster’s acceptance of the mastership of the 
rolls, says the Law Journal. Sir Robert Finlay is 
one of the best lawyers and one of the ablest men 
that the bar of England las produced in the pres- 
ent generation. He is, as Lord Beaconsfield said 
of Cairns, “ great in counsel.’”’ He possesses the 
respect and trust of every member of the profes- 
sion; and there will be no lack of “touch” or 
sympathy between the bar and the law officers 
while he holds the attorney-generalship. 

Sir Nathaniel Lindley, the new lord of appeal, 
was born at Acton Green in 1828, and 1s the son of 
the late John T. Lindley, professor of botany at 
University College, London. Here Sir Nathaniel 
was educated for the law, and in 1850 was called 
at the Middle Temple. He was made a Q. C. in 
1872, judge of Court of Common Pleas 1875, and 
lord justice of appeal in 1881. He became master 
of the rolls in 1897. His works on Partnership and 
Company Law rank among the legal classics. He 
is one of the very few eminent lawyers of to-day 
whose name is not asociated with politics. 


The Irish criminal statistics which have just been 
published are of considerable interest to every one 
engaged in the practice or administration of the 
law, says the Law Times. It appears that the 
habitual criminals, or the persons who have been 
previously convicted, constitute a very large pro- 
portion of the convicts. Thus, of the 30,999 con- 
victed prisoners in Ireland in 1897, no fewer than 
22,588 had been previously convicted, and of these 
3.457 had been convicted from eleven to twenty 
times, and 5,514 had been convicted more than 
twenty times. The close connection between 
illiteracy and crime is, moreover, strongly marked. 
It is shown that while 32.6 per cent. of convicted 
prisoners in 1897 were absolutely illiterate, only 
16.8 per cent. of the general population of Ireland 
in 1891 were in a similar condition of ignorance, 
while there is no doubt that the percentage of 
illiterate among the general population was consid- 
erably less in 1897 than in 1801. 


In connection with the celebrations in Berlin on 
the occasion of the coming of age last Sunday of 
the crown prince of Prussia, it may be of interest 
to point out that, while he has attained his majority 
on his eighteenth birthday, an ordinary person in 
Germany does not in general acquire the same 





status until the completion of his twenty-first year. 
In certain cases, however, where it is for a person’s 
benefit, this may be granted to him by judicial 
decree on the completion of his eighteenth year. 
In this country, as is known, full age in male or 
female is twenty-one years, which age is com- 
pleted on the day preceding the anniversary of the 
person's twenty-first birthday. This is the general 
rule, and to it there is one exception only, and 
that is in the case of the sovereign, who attains 
majority at eighteen. In the United States our 
law prevails generally as to males, but in a num- 
ber of States within the Union women acquire the 
status of majority at eighteen. In France the age 
is twenty-one in the case of both males and 
females. — Law Times. 

Remarking upon Mr. Justice Darling’s reference 
to Shylock, the Outlook says: “It is interesting 
to recall the fact that many years ago a writer in 
one of the magazines challenged the accuracy of 
Portia’s law—although from a very different 
point of view to Mr. Justice Darling’s. This 
writer contended that Portia was entirely wrong 
in saying that Shylock might cut a pound of flesh, 
but might not shed a drop of blood because there 
was no mention of blood in the bond. He founded 
his opinion upon the familiar maxim, Omne 
majorem in se minorem continet. Permission to take 
a thing, he argued, involves a grant of the neces- 
sary ways and means. The same writer ridiculed, 
justly enough, the declaration of Portia: ‘If thou 
takest more or less than a just pound * * * 
thou diest.’ Of course a creditor is always entitled 
to take less than his due. Moreover, if Shylock 
was not entitled by presumption to blood as well 
as flesh, neither could he be held to have incurred 
the penalty of death and loss of all his goods, be- 
cause, by presumption, he had sought the life of 
Antonio. If there was nothing about blood in the 
bond, neither was there anything about life.” 


Legal Langhs. 


Baron Brampton, when Justice Hawkins, was 
accosted at a railway station on one occasion by a 
rough fellow who seemed very anxious to assist 
with his luggage. 

Struck by his friendliness, Sir Henry said: 
“You seem very desirous to assist me.” 

“ That’s what I am, sir,” replied the man. “ You 
see, sir, once you did me a good turn.” 

“Yes,” said the judge. “When and where, 
pray?” 

“When ye ‘ung Crooked Billy,” replied the 
man. “ Me and Billy oncet was pals, but we fell 
out, and Billy said as ’ow next time ’e chopped 
eyes on me ’ed do for me with a knife.. I knowed 
Billy and knowed ’e’d do as ’e said, and so ’e 
would if you ’adn’t ’ung ’im in time. So I'd like 
to do you a good turn, too, Sir ’Enry.” 





